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Title Suit No. 32 of 2012 
Plaintiffs      :-  Sri Ishwar Prasad Jalan and another 
Defendant   :-  State Bank of India   

 
FORM NO.(J) 2 

 
Heading of Judgment in original suit/case 

 
 

                 In the Court of Civil Judge, Tinsukia 
 
 
Present  :- Smti N.A Ahmed 
 
 
 

  Title Suit No.32 of 2012 
       Wednesday, 24th January, 2018 
 
  

1) Sri Ishwar Prasad Jalan, 

2) Deepak Family Trust…..……………........................Plaintiffs 

 

 
                               -Vs- 
 
 
     State Bank of India………………………………….……...Defendant 

 
This suit/case coming on for final hearing on  05.01.2018 in the presence of : 

 
 Sri B.K. Kejriwal, Advocate for the Plaintiff; and 
 
 Sri M.S Alley, Advocate for the defendant 
           
 

and having stood for consideration to this day, the Court delivered the  
following Judgment 
 

J U D G M E N T 
 

1. The plaintiffs have instituted this suit for declaration, recovery of money 

and other reliefs.  

 

Plaintiff’s case  

2. The case of the plaintiff in brief as narrated in the plaint is that the 

plaintiff No.2 is a family Trust represented by the plaintiff No.1. The defendant  
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came in occupation of the premises in the year 1986 on the 1st Floor of the RCC 

building of the plaintiff situated at A.T Road, Hijuguri, Tinsukia as monthly tenant 

on mutual terms and conditions as agreed upon between them. The rate of rent 

and period of tenancy for the said premises was revised from time to time. For 

the period with effect from 01.04.2003 to 31.03.2008 for an area of 2661.63 sq. 

ft. the terms and conditions were settled in writing on 01.10.2003 fixing the rent 

at Rs.13,042/-. On 01.12.2003, the plaintiffs and the defendant further entered 

into another Deed of Lease in respect of another area of 1200 sq. ft. of the same 

building for a period of 52 months w.e.f. 01.12.2003 to 31.03.2008 at Rs.5,880/- 

per month. On request of the defendants, the plaintiff on 17.11.2005 entered into 

an agreement with the defendant in respect of a lease of an area of 104 sq. ft. in 

the ground floor of the said RCC building for setting up an ATM counter for a 

period of five years w.e.f. 01.02.2005 to 31.01.2010 on monthly rent of 

Rs.5,000/-. In addition to the above agreements, the plaintiffs and the defendant 

on 17.11.2005 entered into an agreement w.e.f. 01.02.2005 to 31.01.2008 

whereby the plaintiffs provided a shed measuring 250 sq. ft. on the ground floor 

of the said RCC building for the use by the defendant as cycle, scooter and 

motorbike stand for its staff at monthly rent of Rs.2,500/- per month. In the 

month of January 2006, as per requirement of the bank, the area of the said 

shed was increased to 350 Sq. ft. and the defendant bank verbally agreed to pay 

Rs.3,500/- as rent for parking place of two wheeler. Another agreement was 

entered into between them on 18.12.2004 effective from 01.11.2003 for three 

years for providing service of generator at rent of Rs.15,000/- per month. 

Thereafter on approach of the defendant, the plaintiffs upgraded the generator 

capacity to 20 KW and then, the plaintiffs and the defendant entered into an 

agreement on 15.09.2008 in respect of power generator service provided by the 

plaintiffs to the defendant wherein the defendant had undertaken to pay 

Rs.25,000/- per month against the generator services w.e.f. 01.11.2006. On 

request of the defendant, the plaintiffs agreed to install a power transformer  
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having 50 KVA capacity and for that they entered into an agreement on 

28.11.2008 whereby the defendant had undertaken to pay Rs.15,000/- per 

month against the use of the transformer for a period of five years w.e.f. 

01.11.2008 to 31.10.2013. Only on request of the defendant, the plaintiffs 

installed the power transfer of 50 KVA for which, the plaintiffs had to take credit 

facility from the defendant bank of Rs.10,00,000/- which was later cleared by 

them and as such by virtue of the agreement dated 28.11.2008 the defendant is 

liable to pay the rent of the transformer till 31.10.2013 at Rs.15,000/- per month. 

Though the lease agreement expired on 31.03.2008, the defendant continued the 

occupation of the premises of the plaintiffs by depositing the rent in their account 

at the then existing rate. On a letter being issued by the plaintiffs for 

enhancement of the rent, a meeting was held on 01.09.2008 between the 

plaintiffs and the representatives of the defendant bank in the Regional Office of 

the defendant at Dibrugarh, wherein the plaintiff accepted the offer of the 

defendant to increase the rent @ Rs.9.90 per sq. ft. per month which was 

confirmed by the plaintiffs vide letter dated 05.09.2008. In the said meeting it 

was also agreed by the defendant to increase the rent of two wheeler parking 

space by 25% in addition to the rent for the additional space of 100 sq. ft. 

Though the defendant agreed to pay the enhanced rent in the meeting, but they 

failed to comply the same. Thereafter on a Notice dated 16.05.2009 issued by the 

plaintiffs, the defendant was compelled to enhance the rent of the premises to 

Rs.38,230/- per month for the whole premises described in the two agreements 

dated 01.10.2003 and 01.12.2003 and the defendant bank vide disbursement 

voucher dated 07.07.2009 cleared the arrear rent at the enhance rate. However, 

no fresh written agreement was executed by the defendant even after several 

request of the plaintiffs. Even after repeated request and reminders, the 

defendant did not enhance the maintenance charges for supply of water from the 

existing rate of Rs.800/- though agreed to enhance @ 35% in the agreement 

dated 01.10.2003 and 01.12.2003. The defendant bank is liable to pay from 

01.04.2008 to 30.09.2009 @ Rs.280 per month for seventeen months as arrear 

of enhance rent and from 01.10.2009 @ Rs.1080 per month for 32 months at  
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current rent on account of maintenance of water pump till 30.05.2012 amounting 

to Rs.39,320/-. The defendant is also liable for the payment of the maintenance 

charges till the premises is vacated. The parking shed measuring 350 sq. ft. is 

still in occupation of the defendant bank. Defendant bank is liable to pay arrear 

rent from 01.02.2008 to 30.09.2009 @ Rs.1,875/- per month for twenty months 

amounting to Rs.37,500/- and from 01.10.2009 till 31.05.2012 @ Rs.4,375/- per 

month for thirty two months at current rent amounting to Rs.1,40,000/- making 

total of Rs.1,77,500/- on account of rent for parking place. The defendant also 

failed to pay the fuel price escalation bill for the period from 01.05.2005 to 

31.10.2006 on account of generator service for the total sum of Rs.18,987/- 

though the earlier bill raised by the plaintiff on account of the fuel price 

escalation was cleared by the defendant. Thereafter, the plaintiff received a letter 

of the defendant dated 31.08.2009 asking them to treat the same as one months 

vacation Notice from the date of the letter. In the morning of 01.10.2009, one of 

the employees of the plaintiff informed them that the doors of the bank premises 

were lying open and there is none in the bank though several cabins are under 

lock and key. The case of the plaintiff is that as per the Agreement dated 

01.10.2003 and 01.12.2003, the parties can terminate the tenancy at any time by 

giving three months Notice in writing before vacating the premises and as such 

one month vacation Notice is invalid and illegal. The case of the plaintiff is that 

the defendant through its act of negligence and misconduct has caused damages 

to the premises let out to them and the copy of the estimate of the damages 

were furnished to the defendant vide letter dated 24.08.2009 along with copy of 

bill. Against the letter dated 31.08.2009 of the defendant, reply was given by the 

plaintiffs through their letter dated 11.09.2009 denying the vacation of the 

premises by the defendant. Vide legal Notice dated 24.09.2009 sent by the 

plaintiffs a compensation of Rs.62,290/- was demanded from the defendants 

which was again reminded vide the Notice dated 17.12.2009. In March 2010 the 

defendant vide their letter dated 18.03.2010 intimated the plaintiffs about the 

deputation of bank’s engineer Sri D. Das for assessment of the damages claimed 

by the plaintiffs and the said engineer accordingly visited the bank premises and  
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also assessed the damages, but copy of the assessment of damages was not 

furnished to the plaintiffs. The Agreement dated 17.11.2005 for the ATM premises 

though expired on 31.01.2010, but the bank continued to occupy the same 

without any consent from the plaintiffs and the same was vacated on 30.04.2010. 

On the expiry of the lease period on 31.01.2010, the defendant is liable to pay 

the rent for the ATM premises at enhance rate of Rs.6,750/- per month and since 

the bank paid the rent @ Rs.5,000/- per month, it is liable to pay @ Rs.1,750/- 

per month for the period from 01.02.2010 to 30.04.2010 amounting to Rs.5,250/- 

and Rs.6,750/- per month from 01.05.2010 to 31.07.2010 amounting to 

Rs.20,250/- in lieu of Notice of three months. On failure of the defendant to clear 

the electricity dues, the plaintiffs wrote a letter dated 18.06.2010 to the 

defendant asking for payment thereof and the rent of the transformer which was 

refused to be paid by the defendant through their letter dated 16.07.2010. As 

such, the defendant is liable to pay the electricity bill on account of minimum 

charges for the bills raised after 30.09.2009 to 10.05.2012 amounting to 

Rs.1,29,649/- which was paid by the plaintiffs. The case of the plaintiff is that 

some of the rooms of the bank premises are still under lock and key of the 

defendant having seal of the bank and as such the tenancy in respect of the 

premises has to be deemed to continue and further as one month’s Notice is 

illegal the tenancy in respect of the plaintiffs premises continues till it is vacated. 

Hence, the suit has been filed for declaration that the defendant is still a tenant 

under the plaintiffs in respect of the suit premises, for recovery of arrear rent 

from 01.10.2009 to 31.05.2012 for 32 months amounting to Rs.12,23,360/- with 

future rent till vacation as per law, for recovery of arrear of rent of ATM premises 

amounting to Rs.25,500/-, for recovery of transformer rent @ Rs.15,000/-, for 

recovery of minimum charges of electricity bill amounting to Rs.1,29,649/-, for 

recovery of maintenance charges, for supply of water amounting to Rs.39,600/-, 

for recovery of arrear rent for two wheeler parking shed at Rs.1,77,500/- and 

future rent @ Rs.4,375/- per month till vacation, for recovery of arrears for fuel 

price escalation of Rs.18,987/-, for recovery of damage cost to the building 

premises of Rs.1,52,323.55, for recovery of damages amounting to Rs.62,290/- 

plus Rs.85,182/-, plus Rs.45,000/- , plus Rs.10,500/- along with interest and cost.  
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3.  The defendant contested the suit by filing written statement taking the 

pleas that the suit is not maintainable, that the plaintiffs have no right to sue, 

that the suit is barred by the principles of waiver, estoppel and acquiesence, that 

the suit is barred by limitation, that there is no cause of action for the suit. The 

agreements dated 01.10.2003, 01.12.2003 and two agreements dated 

17.11.2005 have been admitted. However, it has been denied that the area of the 

shed of 250 sq. ft. was subsequently increased to 350 sq. ft. and that the 

defendant bank verbally agreed to pay Rs.3,500/- per month as rent for the 

parking of two wheelers. The agreement dated 18.12.2004 for providing service 

of Genset has been admitted. The agreement entered into in respect of the use 

of transformer for a period of five years has been admitted. However, the 

contention of the defendant is that the rent of the power transformer @ 

Rs.15,000/- per month has been paid w.e.f 01.11.2008 to 30.09.2009 including 

one month Notice period and there is no outstanding dues payable to the 

plaintiff. The enhancement of the rent to Rs.9.90 per sq. ft. has been admitted, 

but the same is stated to have been made under compelling circumstances. The 

contention of the defendant is that before the expiry of the Deed of lease dated 

01.10.2003 and 01.12.2003, the defendant tried to renew the Agreements, but 

due to plaintiffs’ arbitrary and exhorbitant demand @ 408.16% enhancement of 

rent plus service tax from existing Rs.4.90 per sq. ft. p.m. to Rs.20/- per sq. ft. 

p.m. as against 35% agreed enhancement in every five years, it was not possible 

on the part of the defendant to renew the same and the said act of the plaintiff 

rejected/repudiated/denied the terms and conditions of the Deed of lease. The 

contention of the defendant is that they had paid the rent of the whole premises 

@ Rs.38,230/- per month w.e.f. 01.04.2008 to 30.09.2009 including the Notice 

period of September 2009 and there is no any outstanding dues payable to the 

plaintiff. That the claim of enhancement of rent for the maintenance charge of 

water supply is stated to be baseless and illegal as the lease deed dated 

01.10.2003 and 01.12.2003 have been rejected/denied by the plaintiff. The 

contention of the defendant is that they have paid the rent for the parking space 

of two wheeler @ Rs.2,500/- p.m. till the period 30.09.2009 including one month  
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Notice period and no any additional parking space of 100 sq. ft. was provided to 

them. That the defendant has paid the rent for the service of Generator @ 

25,000/- per month till 30.09.2009 including one month’s Notice period. The 

contention of the defendant is that the failure on the part of the plaintiff for 

periodical maintenance of the premises and fittings resulted in some damages. 

However, the question of damages caused to the staircase and other fittings on 

the part of the defendant bank does not arise. That inspite thereof the defendant 

bank assessed the damage at Rs.21,780.48 by their appointed engineer. The 

claim of damage and removal of the entire electric fittings installed by the 

plaintiffs has been denied. It has been contended on behalf of the defendant that 

they are liable to pay the rent for ATM premises at enhance rate of Rs.6,750/- 

p.m. and three months Notice before vacation of premises or three months rent 

in lieu thereof. The claim that some of the rooms of the bank premises are still 

under lock and key of the defendant had been denied and it has been contended 

that the bank premises had already been vacated by giving prior Notice dated 

31.08.2009 and payment of the rent for the Notice period also has been paid and 

so the question of any outstanding dues payable to the plaintiff does not arise. It 

has been contended that the defendant is not liable to give three months Notice 

before leaving the demised premises since the original Deed of Lease were not 

enforceable as rejected by the plaintiff. That the defendant duly communicated 

the plaintiffs about the decision to surrender the demised premises and as such 

no lease period was further extended or renewed by executing any fresh Deed on 

expiry of the lease period on 31.03.2008. No mutual enhancement of the monthly 

rent was ever made. Further the period of tenancy having already expired on 

31.03.2008 and thereafter on mutual understanding between the parties they 

had decided and agreed to extend the period of tenancy up to the month of 

August, 2009, although there was no such agreement to issue or serve one 

month vacation Notice. The Defendant served a Notice dated 31.08.2009 by 

stating their intention and therefore the claim for three months vacation Notice is 

not admissible in law. By the letter dated 15.07.2009 of the plaintiff, it is proved 

that they have received the monthly rent for the demised premises. It has been  
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further contended that as soon as the defendant vacated and handed over vacant 

possession of the rented premises to the plaintiff including the transformer in 

question, so the question of payment of monthly rent upto October, 2013 does 

not arise at all. It is further submitted that the defendant have already paid the 

monthly rent for the generator and the two wheeler parking shed rent upto the 

month of September, 2009 by depositing the same in the SB A/c 

No.11410425290  of the plaintiff No.1 (I.P. Jalan) and so there is no any 

outstanding dues payable as claimed for. The further contention of the defendant 

is that the defendant is no longer a tenant under the plaintiff in respect of the 

demised premises after service of vacation Notice dated 31.08.2009 and 

therefore the claim that the defendant is still a tenant is not tenable under the 

law. Accordingly, prays for dismissal of the suit.  

 

4.  Upon the pleadings of the parties, my Ld. Predecessor in office framed the 

following issues:- 

1. Whether this suit is maintainable in law and facts ? 

2. Whether there is any cause of action for the suit? 

3. Whether the defendant is still a tenant under the plaintiff in 

respect of the suit premises after service of the letter dated 

31.08.2009 and whether the letter dated 31.08.2009 of the 

defendant be treated as valid Notice as per Clause 4(iii) of the 

Agreement dated 01.10.2003 and dated 01.12.2003 ? 

4. Whether the defendant is liable to pay maintenance charges with 

enhancement @ 35% with effect from 01.04.2008, arrear rent 

for parking of vehicles, charges, for causing damages to the suit 

premises and also arrear of enhanced rent for ATM as claimed by 

the plaintiff? 

5. Whether by Agreement dated 28.11.2008 the plaintiff installed a 

50 KVA power transformer and the defendant undertook to pay 

rent for the same @ Rs.15,000/- per month till 31.10.2013 ? 

6. Whether the defendant is liable for fuel price escalation bill for 

the period from 01.05.2005 to 31.10.2006 and also for minimum  
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charges of electricity bill on and from September, 2009? 

7. Whether the plaintiff is entitled to the reliefs as prayed for in the 

plaint? 

8. What relief, if any, the parties are entitled to? 

  

5.  Plaintiff side examined five (5) nos. witnesses and exhibited forty(40) nos. 

of documents as evidence. Evidence in chief of PW2 was expunged. Defendant 

side did not examine any witness and exhibited no document.  

 

DISCUSSIONS, DECISION AND REASONS THEREOF 

 

Issue No.1- Whether the suit is maintainable in law and facts ? 

6. The defendant in their written statement only contended that the suit is 

not maintainable on law, on facts and in the present form, without stating how 

and in what manner the suit is not maintainable. However, in their written 

statement they have contended that the constitution of the plaintiff no.2 is not 

wholly within their knowledge and required the plaintiff to prove the same in due 

legal manner. 

 

7. Now, the plaintiff no.2 is Deepak Family Trust and the plaintiff no.1 is the 

Managing Trustee of the said Trust. In the Deed of Lease (Ext.1) dated 

01.12.2003, the lessor is the Deepak Family Trust represented by its Trustees 

namely, Sri Ishwar Prasad Jalan and Smti Sashi Devi Jalan and the premises let 

out to the defendant is shown to be the property of the Trust. The Deed of Lease 

dated 01.10.2003 has not been exhibited by the plaintiff side, although its 

execution is an admitted fact. However, copy of the Deed of Lease dated 

01.10.2003 was filed along with the plaint and the same reveals that the lessor of 

the same is also Deepak Family Trust and the premises has been shown as 

property of the Trust. 

 

8. The other Deed of Lease executed between the parties i.e. in Ext.nos.2 

and 3, the lessor is Deepak Family Trust, whereas in the Deed of Agreement  
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(Ext.nos.4 and 10), the lessor is Ishwar Prasad Jalan and that too, in his 

individual capacity. Thereafter the correspondence letters between the plaintiff 

and the defendant vide Ext. nos.11, 12 have been issued under the signature of 

I.P.Jalan on behalf of Deepak Family Trust. However, the letter dated 16.05.2009 

(Ext.14) and letter dated 15.07.2009 (Ext.16), letter dated 19.02.2009(Ext.18), 

letter dated 02.08.2009(Ext.21), letter dated 24.08.2009(Ext.22) addressed to 

the defendant have been given by I.P. Jalan in his individual capacity. Also, in the 

ejahar (Ext.20) and in the complaint made before the Grievance Cell, Tinsukia 

annexed to Ext.20, Sri Ishwar Prasad Jalan has claimed the let out premises i.e. 

the suit premises as his personal property. Even in the legal notice (Ext.24), the 

suit premises has been mentioned as the property of Sri Ishwar Prasad Jalan. 

Now, the suit has been filed by Ishwar Prasad Jalan in the capacity of Managing 

Trustee of Deepak Family Trust, but Sri Ishwar Prasad Jalan has filed his evidence 

on affidavit in his individual capacity and referred the suit premises as his own 

property. 

 

9. What transpires is that the suit had been filed by Sri Ishwar Prasad Jalan 

as the Managing Trustee of the Trust i.e. Plaintiff no.2 and in the Deeds of Lease 

marked as Ext. nos.1, 2 and 3, the lessor has been shown as Deepak Family 

Trust. From the plaint and the documents of the plaintiff itself, it can be inferred 

that the suit premises was the property of the Deepak Family Trust. And the 

being filed by Sri Ishwar Prasad Jalan on behalf of the Trust and showing the suit 

property as the property of the Trust, the burden is on the plaintiff to prove the 

existence of the Trust. But they failed to produce and exhibit any documentary 

evidence in support. And as per section 31 of the Indian Trusts Act- A 

trustee is entitled to have in his possession the instrument of trust and all the 

documents of title (if any) relating solely to the trust property. Moreover, as 

reveals from the Deeds of Lease (Ext.nos.1, 2 and 3), the Deepak Family Trust 

had two members and the suit has been filed by only one member as the 

Managing Trustee of the Trust but that, he is the Managing Trustee and 

competent to file the suit, no documentary evidence specially the Deed of Trust 

had been filed and exhibited. Because section 48 of the Indian Trusts Act  
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provides that- Co-trustees cannot act singly- When there are more trustees than 

one, all must join in the execution of the trust, except where the instrument of 

trust, otherwise provides. Now, the subsequent Deeds of lease and the 

correspondence letters have been executed by Sri Ishwar Prasad Jalan in his 

individual capacity showing the suit premises as his personal property. The suit 

being filed showing the suit premises as the property of the Trust, the plaintiff 

cannot subsequently plead that the suit premises is his personal property. 

Because once a Trust always a Trust, is the trite proposition of law. 

 

10. Summing up the discussion aforesaid made, the suit has been filed 

showing the suit premises as property of the Trust i.e. plaintiff no.2 by the 

plaintiff no.1 as Managing Trustee of the Trust. But plaintiff failed to produce any 

documentary evidence in support. Moreover, as discussed the subsequent pleas 

on the part of the plaintiff as can be gathered from their very own documents 

that the suit premises is the private property of the plaintiff no.1 is not acceptable 

in law. The suit of the plaintiff is accordingly held to be not maintainable. 

Decision- The suit is not maintainable in law and facts. The said issue 

accordingly decided in the negative against the plaintiff. 

 

Issue No.2- Whether there is any cause of action for the suit ? 

11. It is an admitted fact that the defendant was a tenant under the plaintiff. 

The execution of the various Deeds of Lease have also been admitted. However, 

the case of the defendant is that vide letter 31.08.2009 they have expressed their 

intention to vacate the suit premises and asked the plaintiff accordingly to treat 

the same as one month vacation notice. The case of the plaintiff on the 

otherhand is that as per the terms of agreement the defendant has to give three 

months vacation notice along with three months rent payable and they have 

therefore denied that the letter dated 31.08.2009 is a vacation notice. The 

plaintiff also has sought for damages caused to the suit premises by the 

defendant, which has been denied by the defendant. The contention of the 

defendant is that the claim of the plaintiff is inflated and the defendant has 

assessed the damage at Rs.21780.48. It is thus seen that the parties have raised  
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triable issues in the suit. And cause of action is nothing but a bundle of facts 

which entitles a person to sue. It is accordingly held that there is cause of action 

for the suit. 

Decision- There is cause of action for the suit. The said issue accordingly 

decided in the affirmative in favour of the plaintiff.  

 

Issue No.3- Whether the defendant is still a tenant under the plaintiff 

in respect of the suit premises after services of the letter dated 

31.08.2009 and whether the letter dated 31.08.2009 of the defendant 

be treated as valid Notice as per Clause 4(iii) of the Agreement dated 

01.10.2003 and dated 01.12.2003 ? 

12. It is an admitted fact that the defendant came in occupation of the 

Schedule premises as tenant under the plaintiff by way of Agreement dated 

01.10.2013 and 01.12.2013. The terms and conditions of the agreements are not 

in dispute. The issuance and receipt of the letter dtd.31.08.2009 is also not in 

dispute. The case of the plaintiff is that as per clause 4(III) of the agreement 

dtd.01.10.2013 and 01.12.2013, the parties are entitled to terminate the tenancy 

by giving three months notice in writing before vacating the suit premises and as 

such, one month vacation notice of the defendant bank is illegal and invalid. The 

plaintiff as PW1 has exhibited the Agreement dated 01.12.2013 as Ext.1. 

However, the agreement dtd.01.10.2013 had not been exhibited by the plaintiff 

side, although the same was filed along with the plaint. The letter dtd.31.08.2009 

has been exhibited as Ext.19. PW1 during cross stated that by Ext.19 the bank 

informed them that they are going to vacate the premises very shortly and to 

treat the said Ext.19 as vacation notice. PW1 during cross stated that that all the 

terms and conditions as mentioned in Ext.1 and the other lease deed dated 

01.10.2003 are almost same. That in page no.6 Clause-III of Ext.1, vacation of 

the suit premises with three months notice is written. That in page no.7 Clause- 

VI of Ext.1 it has also been written that the lessee shall be entitled and have the 

option to terminate the lease on giving one calendar month prior notice to the 

lessor. Now, in sub-clause(iii) of Clause-4 of Ext.1 it has been stated thus- In 

retrospect to the conditions contained the Lessor and Lessee will be at liberty to  
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evacuate or vacate the demised premises with 3(three) months notice in writing 

from either side. In sub-clause-(vi) of clause-4 of Ext.1 it has been stated thus- 

Notwithstanding anything to the contrary hereinbefore contained the Lessee shall 

be entitled and shall have the option to terminate this lease at any on giving one 

month calendar month’s prior notice in writing to the Lessors and on expiration of 

the period as to be mentioned in such notice this lease shall cease to be 

operable. So as per sub-clause(vi) of clause-4 of Ext.1, notwithstanding anything 

to the contrary contained, the lessee shall be entitled to terminate the lease by 

giving one month’s calendar notice in writing and the lease shall cease to operate 

on expiration of the period mentioned in the notice. Ext.19 dated 31.08.2009 had 

been issued to the plaintiff by the defendant bank requesting them to treat the 

letter as one month’s vacation notice from the date of the letter. The said letter 

had been received by the plaintiff on 31.08.2009 itself as admitted by PW1 during 

cross-examination. As per sub-clause(vi) of clause 4 of Ext.1, Ext.19 is held to be 

a valid notice and the defendant cannot be held to be a tenant under the plaintiff 

in respect of the suit premises after service of the letter dtd.31.08.2009.  

 

13. The further case of the plaintiff is that some of the rooms of the bank 

premises are still under lock and key of the defendant bearing seal of the bank 

and as such, the bank premises is still in occupation of the defendant. The same 

however, has been denied by the defendant. The further case of the plaintiff is 

that in the morning of 01.10.2009 one of the employees of the plaintiff informed 

them that the doors of the bank premises were lying open and there is none in 

the bank though several cabins are under lock and key. The he reported the 

matter to O/C Tinsukia PS through letter dtd.01.10.2009. Although, during cross 

PW1 stated that six locks were found in the premises, but the same had not been 

stated in the pleadings. PW1 during cross also stated that in the six locks it has 

been written with pen/ink as ‘SBI’. The same also had not been stated by the 

plaintiff in his pleadings. Moreover, the logo/symbol of the SBI has not been 

found in the locks as stated by PW1 during cross. The letter dtd.01.10.2009 

addressed to the O/C Tinsukia PS has been exhibited as Ext.20 and as stated by  
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PW1 during cross that in Ext.20 it has been stated that the doors of the bank 

premises are lying open and there is none in the bank. It therefore implies that 

the suit premises was not kept under lock and key by the defendant after 

vacating the same vide Ext.19. In the absence of any logo/symbol of the bank in 

the locks and as the plaintiff in his pleadings did not state that there were six  

locks and that it was written with ink as SBI, it cannot be held that the locks were 

put by the defendant. Also, PW3 Sri Parsuram Gupta who claims to have taken 

the photographs of the suit premises during cross stated that he had not seen 

any room or balcony of the premises under lock and key. The claim of the plaintiff 

that the defendant is still a tenant under them is not acceptable. In the light of 

the discussion aforesaid made, it is held that the defendant is not a tenant under 

the plaintiff in respect of the suit premises after service of the letter dated 

31.08.2009 and that the letter dated 31.08.2009 of the defendant can be treated 

as valid Notice though not as per Clause 4(iii) of the Agreement dated 

01.10.2003 and dated 01.12.2003, but as per clause 4(vi) of the Agreements. 

Decision- The defendant is not a tenant under the plaintiff in respect of 

the suit premises after service of the letter dated 31.08.2009 and that the letter 

dated 31.08.2009 of the defendant can be treated as valid Notice though not as 

per Clause 4(iii) of the Agreement dated 01.10.2003 and dated 01.12.2003, but 

as per clause 4(vi) of the Agreement it can be treated as valid notice. The said 

issue accordingly decided in the negative against the plaintiff. 

 

Issue No.4- Whether the defendant is liable to pay maintenance 

charges with enhancement @ 35% with effect from 01.04.2008, arrear 

rent for parking of vehicles, charges, for causing damages to the suit 

premises and also arrear of enhanced rent for ATM as claimed by the 

plaintiff? 

14. The plaintiff has claimed Rs.1,875 per month for 20 months amounting to 

Rs.37,500/- w.e.f. 01.02.2008 till 30.09.2009 and Rs.4,375/- per month for 32 

months w.e.f. 01.10.2009 till 31.05.2012, total amounting to Rs.1,77,500/- on 

account of parking space. The case of the plaintiff is that in addition to 250 sq. ft. 

provided for parking space, the area of the shed was subsequently increased to  
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350 sq. ft. and the defendant agreed to pay Rs.3,500/- as rent for the same. The 

defendant has denied that the area was increased by 100 sq. ft. However, that 

the area of parking space was subsequently increased by 100 sq. ft. could not be 

proved by the plaintiff and there was no written agreement to that effect. 

Moreover, the defendant is not liable to pay the rent w.e.f. 01.10.2009 as is 

already held that defendant is not a tenant under the plaintiff in respect of the 

suit premises after service of the letter dtd.31.08.2009. 

 

15. The case of the plaintiff is that the agreement dtd.17.11.2005 for ATM 

premises though expired on 31.01.2010 but the bank continued to occupy the 

same without any consent of the plaintiff and the same was vacated on 

30.04.2010. The plaintiff accordingly claims Rs.5,250/- as arrear of rent w.e.f. 

01.02.2010 to 30.04.2010 and Rs.6,750/- per month w.e.f. 01.05.2010 to 

31.07.2010 amounting to Rs.20,250/- on account of ATM premises. However, as 

already held that the defendant is not a tenant under the plaintiff in respect of 

the suit premises after service of the letter dtd.31.08.2009. Moreover, as stated 

by PW1 during cross that the schedule of the ATM as well as the two wheeler 

parking space have not been mentioned in the schedule of the suit premises. 

 

16. The plaintiff has claimed Rs.62,290/- for damages caused to the suit 

premises and the damages were assessed by M/s Build Consult and the 

photographs (Ext.35 series) are stated to have been taken by M/s Pratirupa 

Studio. The plaintiff also has claimed Rs.85,182/- for damages caused to the 

electrical fittings and Rs.45,000/- for repairing the stair case. The defendant has 

however denied the same. The proprietor of M/s Pratirupa Studio Sri Parsuram 

Gupta has been examined as PW3 and during cross he stated that he had not 

seen any other damage except the electrical fittings on the suit premises. PW4 

Sri Paragjyoti Gogoi has submitted the bill (Ext.22(1)) along with the estimate on 

behalf of Build Consult. During cross, PW4 stated that he had not mentioned the 

date of his visit on Ext.22(1). That from the site verification of the building it can 

be said that the building was vacated more than three months back from the  
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date of his visit. PW4 during cross further stated that he had prepared the 

estimate in his office. That he noted down the particulars in his note pad during 

his physical verification but his estimate has not been accompanied with the note 

pad. PW1 during cross also stated that he made the repairing of the premises 

after three months since the bank left the suit premises. 

 

17. The office of Sahara India was in the same building of the plaintiff as his 

tenant. The case of the plaintiff is that due to damages caused by the defendant 

in the stair case, his tenant Sahara India and their agents and staff faced many 

difficulties and sometimes used to fall down and get injured in the stair case. 

PW5 Sri Bidyasagar Prasad Branch Manager of Sahara India deposed during his 

in-chief that through Ext.23 the then Branch Manager of Sahara India had 

complained to the plaintiff that damage was caused to the complete stair case by 

the other tenant State Bank of India. During cross, PW5 stated that Sri B.K. Singh 

the then Branch Manager had never told him about the contents of Ext.23. That 

he had not seen any damage in the building of the plaintiff during their stay in 

that building. That he also has no knowledge if any employees, staff or customer 

got injured by falling down on the stair case. 

 

18. PW6 Sri Narayan Mandal has exhibited the estimate of the new electric 

wiring and the bill as Ext. nos.39 and 40. During cross, PW6 stated that during 

his visit, he had prepared a rough sketch of the estimate and later made it fair. 

That he cannot produce the rough sketch of the estimate. So as reveals the 

estimate and the bill made by both PW4 Sri Paragjyoti Gogoi and PW6 Narayan 

Mandal were prepared subsequent to their visit of the premises and they failed to 

produce the estimates prepared by them at the site, which diminishes the 

evidentiary value of the estimates and bills filed and exhibited in this suit. 

Moreover, as reveals from the evidence of PW4 Sri Paragjyoti Gogoi that after 

three months of vacating the suit premises by the defendant, he visited the site 

and found the premises in open state. The damage of the stair case also could 

not be proved by PW5 Sri Bidyasagar Prasad. The proprietor of M/s Pratirupa 

Studio Sri Parsuram Gupta who has been examined as PW3 in his evidence stated  
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that he had not seen any other damage except the electrical fittings on the suit 

premises, which is contrary to the claim of the plaintiff. The estimate of the 

damages even if held to be true, the defendant cannot be made responsible for 

the same as the estimate was prepared long after the defendant vacated the suit 

premises. Ld. Counsel for the plaintiff submitted that the defendant have 

admitted part of the damages. Ld. Counsel for the defendant submitted that they 

have denied of causing any damage to the suit premises and inspite thereof they 

have assessed the damage at Rs.21,780.48. Ld. Counsel for the plaintiff 

submitted that the defendant has withheld the damages calculated by them 

which raises an adverse inference against them. However, the burden is on the 

plaintiff to prove the damages which they have failed to do so. And the damages 

calculated by the defendant at Rs.21,780.48 is not a clear admission on their part 

to act upon. In the light of the discussion so made, it is held that the defendant is 

not liable to pay maintenance charges with enhancement@ 35% with effect from 

01.04.2008, arrear rent for parking of vehicles, charges, for causing damages to 

the suit premises and also arrear of enhanced rent for ATM as claimed by the 

plaintiff. 

Decision- The defendant is not liable to pay maintenance charges with 

enhancement@ 35% with effect from 01.04.2008, arrear rent for parking of 

vehicles, charges, for causing damages to the suit premises and also arrear of 

enhanced rent for ATM as claimed by the plaintiff. 

 

Issue No.5- Whether by Agreement dated 28.11.2008 the plaintiff 

installed a 50 KVA power transformer and the defendant undertook to 

pay rent for the same @ Rs.15,000/- per month till 31.10.2013? 

Issue No.6- Whether the defendant is liable for fuel price escalation bill 

for the period from 01.05.2005 to 31.10.2006 and also for minimum 

charges of electricity bill on and from September, 2009? 

Both the issues being inter-related are taken up together for discussion. 

19. The case of the plaintiff is that the plaintiffs and defendant entered into 

an agreement on 28.11.2008 whereby the defendant had undertaken to pay Rs 

15,000/- p.m. against use of transformer for a period of 5 years w.e.f. 01.11.2008  
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till 31.10.2013.The further case of the plaintiff is that 50 KVA power transformer 

was installed by him at the request of the defendant by spending Rs.10,00,000/- 

and that the defendant is liable for the payment of Rs.15,000/- per month from 

01.10.2009 till 31.10.2013.  The plaintiff has also claimed Rs.18,987/- as fuel 

price escalation bill from 01.05.2005 to 31.10.2006 on account of generator 

service, though the earlier bill had been stated to be cleared by the defendant. 

 

20. Now, the agreement dated 24.11.2008 for the transformer has been 

admitted by the defendant. The said agreement has been exhibited as Ext.10 and 

as contended on behalf of the defendant that there is no such Clause in the 

agreement that the defendant shall have to pay the rent for the transformer even 

after vacation of the suit premises by them. Moreover plaintiff failed to 

substantiate by way of documentary evidence that he had expended                         

Rs.10,00,000/- on account of installation of the power transformer. Moreover, as 

contended by the defendant, plaintiff failed to substantiate by way of 

documentary evidence that there was any agreement for fuel price escalation. 

The plaintiff has also claimed Rs.1,29,649/- as electricity bill on account of 

minimum charges for the bills raised after 30.09.2009 till 10.05.2012. However, it 

has been held that the defendant is no longer a tenant under the plaintiff after 

receipt of the notice dated 31.08.2009 and as such, defendant cannot be held 

liable for any amount on account of minimum charges for the bills raised after 

30.09.2009 till 10.05.2012. In the light of the discussion aforesaid made it is held 

that by agreement dated 28.11.2008 the plaintiff installed a 50 KVA power 

transformer whereby the defendant had undertaken to pay rent for the same @ 

Rs.15,000/- per month for a period of five years w.e.f. 01.11.2008, but the 

defendant is not liable for the payment of Rs.15,000/- per month from 

01.10.2009 till 31.10.2013 on account of the transformer as they had already 

vacated the premises by the Notice dated 3.08.2009. It is also held that the 

defendant is not liable for fuel price escalation bill for the period from 01.05.2005 

to 31.10.2006 and also for minimum charges of electricity bill on and from 

September, 2009. 
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Decision- It is held that by agreement dated 28.11.2008 the plaintiff 

installed a 50 KVA power transformer whereby the defendant had undertaken to 

pay rent for the same @ Rs.15,000/- per month for a period of five years w.e.f. 

01.11.2008, but the defendant is not liable for the payment of Rs.15,000/- per 

month from 01.10.2009 till 31.10.2013 on account of the transformer. It is also 

held that the defendant is not liable for fuel price escalation bill for the period 

from 01.05.2005 to 31.10.2006 and also for minimum charges of electricity bill on 

and from September, 2009. The issue no.5 is accordingly decided. The issue no.6 

is decided in the negative against the plaintiff. 

 

Issue No.7- Whether the plaintiff is entitled to the reliefs as prayed for 

in the plaint? 

Issue No.8- What relief, if any, the parties are entitled to? 

21. In view of the discussion and decisions reached in the foregoing issues 

more particularly issue nos.1, 3, 4, 5 and 6 it is held that the plaintiff is not 

entitled to the reliefs as prayed for in the plaint. 

Decision- The plaintiff is not entitled to the reliefs as prayed for in the 

plaint. The issue nos.7 and 8 are accordingly decided in the negative against the 

plaintiff. 

 

     O R D E R  

22.   In the light of the discussion aforesaid made and decisions reached in the 

foregoing issues, it is held that the plaintiff is not entitled to any of the reliefs 

prayed for and consequently, the suit of the plaintiff is dismissed on contest with 

cost.  

23. The suit of the plaintiff is dismissed on contest with cost. 

  

24.  Prepare decree accordingly. 
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Given under my hand and seal of this Court on this 24th day of January, 

2018. 

 
        Typed by me 
 
 
       (N.A Ahmed)             (N.A Ahmed) 
  Civil Judge, Tinsukia            Civil Judge, Tinsukia 
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